Helping Homeowners Pay Their Mortgages and
Stay in Their Homes in Contested Foreclosure Cases
by Margaret Lambe Jurow and Rebecca Schore
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or most people, a family’s home is its most signif-

In contested cases, defective notices of intention to fore-

icant asset. At the same time, it is far more than

close and defective mortgage assignments and improperly

just an economic asset. It is a place to live and

indorsed notes were often raised together with other defens-

raise a family. It is also a symbol of having

es, but in uncontested matters such defects in the establish-

achieved a level of success and a piece of the

ment of the basic prima facie case of foreclosure often flew

American dream. Since many people live pay-

under the radar.6 In late 2010, these irregularities came to local

check to paycheck at all income levels, the loss, even for a

and national attention and the New Jersey Supreme Court

short time, of a job can have disastrous consequences. It is the

took measures to ensure the courts were not entering judg-

express public policy of the state of New Jersey to provide

ments even in uncontested matters without proper proof of

“homeowners...every opportunity to pay their home mort-

compliance with the Fair Foreclosure Act and other laws.7 The

gages, and thus keep their homes.”1

New Jersey Supreme Court initiated an unprecedented order
to show cause process to address some of the problems en

Only ‘Contested’ Cases are Heard by a Chancery Judge

masse.8 It also issued some emergent rules requiring the sub-

New Jersey is a judicial foreclosure state, though as a practical matter the majority of cases proceed to judgment and

mission of affidavits and certifications related to the allegations made in the foreclosure complaint.9

foreclosure sale with no actual judicial involvement. Foreclosure cases are the last category of cases that are filed centrally

A New Wave of Foreclosures

in Trenton rather than at the county court.2 Court rules estab-

The volume of foreclosure complaints steadily increased

lish which cases would be considered ‘contested’ and which

from 2005 to 2010. In 2010, approximately 60,000 cases were

would be considered ‘uncontested.’3 Contested cases are

filed in New Jersey. In 2011, there was a lull in foreclosure fil-

referred to the local chancery judges. For the most part,

ings in New Jersey that coincided with national and local

uncontested cases remain in Trenton for the processing and

investigations into mortgage pleading improprieties. In 2011,

entry of judgment without an individual judge’s review. His-

new foreclosure complaint filings decreased from 60,000 to

torically, nearly 94 percent of all residential foreclosure cases

only about 11,000. Any lull in the filing of foreclosure com-

are deemed uncontested.

plaints ended by last year, if not earlier. In 2012, 31,000 more

The Fair Foreclosure Act, enacted in 1995, imposes a pre-

foreclosure cases were filed. In 2013, more than 49,000 new

suit requirement that the lender serve the homeowner with a

foreclosure cases were filed. This increase seems to be contin-

notice of intention to foreclose, which must include specific

uing into 2014, where in the first six weeks of the year more

information. In addition to the requirements of the Fair Fore-

than 5,000 new foreclosure cases were filed. The authors

closure Act, the foreclosure plaintiff must demonstrate it owns

believe it is fair to say the volume of foreclosure cases and the

or controls the underlying debt and that it is the mortgagee.

long duration of the recession has wearied the public, the

4
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foreclosure professionals and judges and

foreclosure judgment, though in some

especially families still confronting the

circumstances the court may modify or

foreclosure of their home.10

extend that right for cause.16

Asserting Defenses, Counterclaims,
Third-Party Claims on Behalf of
Homeowners

In addition to the renewed volume of

In some cases, the homeowner may

New Jersey courts liberally construe

new cases, many of the 60,000 cases

have defenses or counterclaims that

the germane requirement, and will con-

started in 2010, and tens of thousands

may reduce or eliminate the amount

sider claims to be germane where failure

of earlier filed cases pending in 2010,

required to cure the mortgage or may

to do so would leave the mortgagor

have simply been abandoned by the

give rise to equitable relief such as refor-

without a defense to the foreclosure

foreclosing plaintiffs. Over the past year,

mation of the mortgage loan itself.

action. In Associates Home Equity v. Troup,

the court has undertaken a massive

Asserting these defenses and counter-

the Appellate Division held that the

effort to dismiss these inactive cases.11

claims, and sometimes third-party com-

mortgagor’s recoupment defense (assert-

Although thousands of cases have been

plaints, will make the matter contested.

ed by way of counterclaim) was germane

dismissed for lack of prosecution, many

Contested matters are the ones that end

insofar as “without the defense, the

have been or will be refiled. Unfortu-

up before the chancery judges in the

mortgagee could simply take the mort-

nately, homeowners do not receive

vicinage. A matter is deemed contested

gaged premises, leaving the borrower

notice of the dismissal and may be con-

if, in his or her answer, the homeowner

without a remedy.” Significantly, in

fused to receive a summons and com-

asserts a defense to the validity of the

Troup the defendants not only counter-

plaint initiating a new foreclosure

mortgage or the note or a defense to the

claimed against the foreclosing mort-

action, possibly in the name of a new

obligation underlying the mortgage or

gagee (the current holder of the loan),

It is not uncommon for

some wrongdoing at origination or serv-

but also brought a third-party complaint

homeowners to receive so many succes-

icing misconduct that would impact the

alleging predatory lending claims and

sive mortgage-related notices with slight

alleged default under the note or mort-

consumer fraud against a home-repair

differences in them that, combined with

gage or the amount due. A homeowner’s

contractor and the lender that originat-

solicitations, they begin to resemble

defenses may include violations of the

ed the loan. In permitting the third-

spam or junk mail. Overwhelmed,

Consumer Fraud Act or other state or

party complaint to proceed, the Appel-

homeowners sometimes find it difficult

federal consumer protection statutes in

late Division implicitly recognized it was

to respond to court notices promptly.

the origination of the loan, in the serv-

germane to the foreclosure action.20

plaintiff.
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In Leisure Technology-Northeast, Inc. v.

icing of the loan, or in both.17

Curing the Mortgage—Getting Credit
for Damages Caused at Origination
or During Servicing

Although only germane counter-

Klingbeil, the Appellate Division held

claims may be brought in response to a

that the defendant’s affirmative defense

foreclosure complaint, as a practical

of fraud and counterclaim of breach of

The Fair Foreclosure Act provides

matter most homeowner counterclaims

contract—both allegedly committed by

homeowners a right to cure the default

are germane because they relate either

the mortgagee subsequent to execution

and reinstate their mortgages if they fall

to the origination or the servicing of the

of the mortgage—were germane to the

behind regardless of whether the foreclo-

loan and not to some other unrelated

foreclosure action when the mortgagor

The

matter. Given that the purpose of the

claimed they caused the mortgage

right to cure extends from initial default

action is to ascertain the amount due on

default.21 Failure to bring germane coun-

through to the entry of foreclosure judg-

the mortgage and the mortgagee’s right

terclaims may bar them in a later suit.22

ment and beyond judgment if the home-

to foreclose and satisfy the amount due

In the matter of Joan Ryno Inc. v. First

sure is contested or uncontested.

13
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owner seeks relief in bankruptcy. In an

through a sheriff’s sale of the home, the

National Bank of South Jersey, a post-fore-

uncontested case, the amount of the cure

term “germane” has been held to refer

closure action by the former mortgagor

14

is generally not disputed, though it is not

to claims that affect the validity of the

against the former mortgagee for dam-

uncommon that even in uncontested

mortgage, the quantum of the debt, and

ages resulting from breach of a loan

cases excessive fees are sought. The right

the right to a foreclosure judgment. No

commitment, suit was barred by the

to cure is lost once the sheriff’s sale takes

prohibition exists barring third-party

entire controversy doctrine when its

place, but the homeowner’s right to

complaints in foreclosure proceedings,

subject matter would have been ger-

redeem continues for at least 10 days

though it is reasonable to assume any

mane to the foreclosure because it

after the sheriff’s sale, and longer in some

such complaint must meet the require-

would have given the plaintiff a defense

circumstances.15 The right to redeem is

ment that it must be germane.

to the foreclosure.23

the right to pay the full amount of the

16
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Even claims that are not germane or
NJSBA.COM

directly addressed to the foreclosure

related to hardship and inability to

more inundated with contested fore-

plaintiff or its predecessor may be

pay. Since these do not form a defense

closure matters, this case stands out

required to be adjudicated before allow-

to a foreclosure action, if these are the

from the others. Separate and apart

ing a foreclosure to take place. In Sover-

defenses raised, there is no need to

from the polemics that ‘banks are bad’

eign Bank v. Kuelzow, a storm severely

engage in a lengthy discovery period.

or financial institutions are evil, or

damaged the defendants’ home, render-

Aside from hardship, the focus in

generic allegations of predatory lend-

ing it uninhabitable. Their insurance

recent years has also been on the stand-

ing, this case presents specified,

company denied the claim for benefits

ing of the foreclosure plaintiff, and is not

detailed allegations of predatory lend-

under the policy, and the defendants

raised until after mediation and other

ing which, if proven to be accurate,

were forced to sue the insurance compa-

loan modification efforts have been

would compel a court of equity to con-

ny to recover. In the meantime, the

exhausted. Many judges bristle at defens-

sider the appropriate remedy.26

mortgagee instituted foreclosure pro-

es that simply state lenders are in general

ceedings against the defendants. Even

sloppy and ‘bad,’ focusing on standing

Judge Doyne denied summary judg-

though the insurance dispute was not

and robo-signing issues without telling

ment and, following a trial in the case,

germane to the foreclosure action, inso-

the court what particular harm occurred

denied foreclosure relief to the plaintiff,

far as the mortgagors had no claims

to the homeowner. In the authors’ expe-

granting judgment in favor of the

against the mortgagee, and the insurance

rience, this is not because the homeown-

homeowner reforming his mortgage.

dispute was not related to the amount or

er does not have a story of harm to tell,

Judge Doyne rejected the lender’s con-

validity of the mortgage, the defendants

but rather because he or she, or his or her

tention that because the homeowner

did not attempt to join the insurance dis-

counsel, has focused merely on note and

knew the terms of the loan he was

pute with the foreclosure action. Foreclo-

mortgage issues without explaining the

receiving as of the date of closing, the

sure judgment entered, a sheriff’s sale

rest. It is important to state facts related

consequences of accepting the loan

was conducted, and the mortgagee pur-

to the individual homeowner’s harm in

should fall solely on his shoulders.

chased the property at sale. Although the

the defenses and counterclaims so the

Rather, Judge Doyne found:

mortgagors sought a stay of the delivery

judge can read the story before the initial

of the sheriff’s deed pending the out-

case management conference.

come of the insurance dispute, the
chancery court “was singularly unimpressed

with

the

interrelationship

between the foreclosure action and the
insurance litigation,” and refused to

it is apparent [the] defendant was
offered a loan by [the] plaintiff which

Asserting Defenses, Counterclaims
and Third-Party Complaints Even If
Loan Modification is Under
Negotiation

he could not conceivably afford.
Defendant and his family exemplify
the ideals which underlie the basic
tenets of opportunity so valued in this

grant the stay. The Appellate Division

Homeowners are well advised to

country. Together, defendant and his

reversed, recognizing that the interests of

assert their defenses and counterclaims

family struggled to make payments on

justice would not be served by allowing

on time, with specificity, and to serve

a loan which inevitably must have, and

the mortgagee to capitalize on the lack of

discovery requests with their respons-

did, end in default....In this court’s

coordination between the two cases.

es.

Anything that even hints of an

experience of handling foreclosure

The defenses and counterclaims

attempt on the part of the homeowner

matters for approximately ten years,

24
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related to foreclosure matters are gener-

to delay will not be greeted warmly.

this is the first time someone has con-

ally fact specific and complex causes of

However, well-pled allegations and testi-

cretely demonstrated a case of preda-

action. Chancery judges, however, are

mony of the homeowners concerning

tory lending. The court is wary of ten-

expected to bring contested foreclosure

their defenses will stand out and gain

uous assertions of fraudulent lending

cases to conclusion within one year.

the attention of the chancery judges.

practices and generic refrains suggest-

This can be a very short time frame,

For example, Judge Peter Doyne in

ing ‘banks are evil.’ Such is not the case

particularly if the complaint is not

Bergen County recently issued an opin-

here. The loan transaction from which

served promptly, which many are not.

ion on cross-motions for summary judg-

this litigation arises is an exemplar of

This can result in a very short discovery

ment in the matter of U.S. National Bank

predatory lending.27

scheduled. Moreover, many judges are

Association v. Oscar Montesdeoca, in

skeptical that any homeowner might

which he noted:

heard countless homeowner entreaties
NJSBA.COM

Origination claims such as those
asserted by Mr. Montesdeoca are still

have a defense to a foreclosure, having
As chancery courts become more and

available as defenses and counterclaims
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Reducing or Eliminating the Cure
Amount and Reforming the
Mortgage to Allow Homeowners to
Resume Mortgage Payments

even if the originator has transferred the

and financer that the financer has had

obligation. As a general rule, the

a substantial voice in setting standards

assignee of a mortgage is subject to any

for the underlying transaction, or has

claims and defenses the borrower could

approved the standards established by

have asserted against the original con-

the dealer, and has agreed to take all

If the homeowner proves his or her

tracting party. If the underlying note is

or a predetermined or substantial

defenses or counterclaims and the dam-

not a negotiable instrument, this is the

quantity of the negotiable paper

ages associated with them, the amount

end of the analysis. The assignee of a

which is backed by such standards, the

of the cure required to reinstate the

mortgage is liable to the same extent as

financer should be considered a partic-

mortgage may be greatly reduced or

the assignor. If the underlying note is a

ipant in the original transaction and

eliminated. In addition, some of the

negotiable instrument, the Uniform

therefore not entitled to holder in due

statutes giving rise to the defenses or

Commercial Code controls, and the

course status.

counterclaims provide for an award of

28

33

general rule is the same: The transferee
of the negotiable instrument takes the
instrument subject to the defenses of
the maker.

29

The holder in due course doctrine is a
narrowly limited exception to this gen-

counsel fees to the homeowner. Addi-

Servicing Misconduct May Also Be a
Defense, Counterclaim or Third-Party
Claim and Reduce or Eliminate
Arrears or Give Rise to Equitable
Reformation

tionally, foreclosure is an equitable remedy subject to the well-known maxim of
equity that “he who comes into equity
must come with clean hands.”36 Thus,
the doctrine refuses equitable relief to a

eral rule. A holder in due course is one

As the foreclosure crisis has worn on

plaintiff whose own conduct bearing on

who “took the instrument for value, in

and many homeowners have tried des-

the transaction causes the relief sought

good faith...and without notice that any

perately to modify their loans, many

to become inequitable.37

party has a claim or defense in recoup-

have encountered servicing misconduct

Where lender and/or servicer mis-

ment described in subsection a. of

that may provide a defense to foreclo-

conduct warrants it, the chancery judge

12A:3-305.”30 The burden is upon the

sure.34 For example, many people have

can grant equitable relief, such as mort-

alleged holder to establish all the ele-

received temporary loan modifications,

gage reformation or equitable loan mod-

ments of the holder in due course privi-

made the required payments and been

ification.38 As a court of equity, the

lege, which are: 1) that the instrument is

improperly denied permanent loan

Chancery Division has the unique abili-

negotiable; 2) that he or she is in physi-

modifications. Most of these people

ty to craft equitable remedies that do

cal possession of the note endorsed to

simply want the benefit of the bargain

justice to all parties. In so doing, the

its order or in blank; 3) that he or she

and the deal they made. Others have

court may essentially impose a loan

took it for value; 4) that he or she took

been wrongly denied modifications

modification that is fair and provides

it in good faith; and 5) that he or she

when they plainly qualify under a pro-

homeowners with the “opportunity to

took it without notice that it was over-

gram. Some have been encouraged to

pay their mortgages and keep their

due, had been dishonored, or was sub-

default under their mortgages in order

homes.”39

ject to any defenses.

to qualify for a loan modification, caus-

31

Often the securitized trusts that are

ing harm to their credit score, only to be
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